IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLIFTON G SW GER : ClVIL ACTI ON

VS.
NO. 05-CV-5725
ALLEGHENY ENERGY, | NC.
ALLEGHENY ENERGY SUPPLY CO.,
LLC, ALLEGHENY ENERGY SERVI CE
CORP., and MORGAN, LEWS &
BOCKI US

MVEMORANDUM AND ORDER

JOYNER, J. May 18, 2006

This civil action has been brought before the Court on
Motion of the Defendant, Mdrgan, Lewis & Bockius to Dismss the
Plaintiff’s Conplaint pursuant to Fed. R Gv.P. 12(b)(1) for |ack
of subject matter jurisdiction.! For the reasons which follow,
we shall stay the proceedings in this matter to enabl e di scovery
to be taken into the jurisdictional issues raised by the
def endants’ notion.

Fact ual Backgr ound

FromJuly 1, 1987 until Decenber 10, 2003, Plaintiff Cifton
Swi ger was enpl oyed by All egheny Energy Service Corp. as an

Engi neering Technician at the R vesville Power Station in

1 Although they do not specifically challenge the Court’s diversity

jurisdiction over them Allegheny Energy, Inc., Allegheny Energy Supply Co.,
LLC and Al | egheny Energy Service Corp., (hereafter the “All egheny Energy
Def endants”) join in Mdrgan, Lewis’ notion for dismssal.



Rivesville, WVa. Plaintiff is and at all tinmes rel evant has
been a West Virginia citizen, residing in Fairview Wst
Virginia. Defendant Allegheny Energy, Inc. and Al | egheny Energy
Service Corp. are Maryland corporations with their principal

pl aces of business in Geensburg, Pennsylvania; Allegheny Energy
Supply Co. is a Delaware |imted liability corporation with its
princi pal place of business in Mnroeville, Pennsylvani a.

Morgan, Lews & Bockius is alimted liability partnership
registered in Pennsylvania with its principal place of business
i n Phil adel phia, Pennsyl vani a.

According to the conplaint in this matter, on July 23, 2003
Plaintiff posted an anonynous nessage on the Yahoo! Wrld Wde
Web portal nessage board devoted to All egheny Energy fromhis
home conputer on his own tine using a Yahoo! account which he
shared with his wife. Prior to posting on its nessage boards,
Yahoo! requires users to fill out an online registration form
whi ch asks users to select a unique Yahoo! ID and to enter
personal information such as their first and | ast nanes, birth
date, zip code and enmmil address. Yahoo! also allows users to
choose a nicknane to identify thensel ves when posting nessages
and nost users post their nessages using these nicknanes, which
do not reveal their true identities. Yahoo! further requires
that all new users agree to its privacy policy whereby Yahoo!

agrees not to share personal information with other people or



non-affiliated conpani es except under certain limted
circunstances. Not surprisingly, many of the comrents posted on
t he nessage boards are opinionated, caustic and derogatory in
nature. Likew se, the nessage which Plaintiff posted on the
Al | egheny Energy nessage board was rather obnoxious in tone and
highly critical of Allegheny Energy’s managenent in general and
its diversity programin particular. M. Swi ger did not
identify hinmself in his nessage, but used the nicknane “ayeyawn.”
He did, however, indicate that he worked for Allegheny Energy,
that he was a non-exenpt enployee and that he had “a | ot of years
under ny belt.”

Several nonths later, on October 16, 2003, attorneys Steven
Wal | and Joseph Frabizzio who worked for Mrgan, Lew s & Bocki us
in its Philadel phia office, cormmenced an action on behal f of
Al | egheny Energy, Inc. in the Court of Common Pl eas of
Phi | adel phia County by filing a Praecipe for Wit of Summons
agai nst “John Doe,” identifying as the case type that it was an
action in tort for breach of fiduciary duty and breach of the
duty of loyalty. That sane day, Messrs. Wall and Frabizzio al so
filed with that Court an “Emergency Mtion for |Issuance of a
Comm ssion Directing the Issuance of a Subpoena Duces Tecum
Qut si de the Commonweal th of Pennsylvania” to procure a subpoena
to the Yahoo! Custodi an of Records and all eging as the grounds

therefor that “[Db]ased on the content of the nessages, it is



apparent that the defendant is an enployee of plaintiff and may
be a high-ranking enpl oyee.” The Phil adel phia County Court of
Common Pl eas thereupon granted the notion, issued a comm ssion
and Brian L. Johnsrud, an attorney in Mrrgan Lewis’ Palo Ato,
California office obtained a subpoena fromthe Santa C ara County
California Superior Court directed to Yahoo! directing its
Records Custodian to disgorge all docunments in its possession
regarding the identity, whereabouts, and records of the
plaintiff. Yahoo! apparently sufficiently conplied with this
subpoena, on Novenber 25, 2003, Messrs. Wall and Frabizzio

di scontinued the underlying action in the Phil adel phia County
court and on Decenber 10, 2003, Plaintiff was term nated fromhis
enpl oynment “for placing a racially derogatory posting on the
Yahoo! nmessage board in violation of Allegheny Energy’s Positive
Wor k Envi ronment expectations...”

On Cctober 28, 2005, Plaintiff comenced this action under
the state and common | aw t heori es of abuse of process, w ongful
use of civil proceedings, invasion of privacy and w ongf ul
di scharge, predicating jurisdiction on diversity of citizenship.
Morgan Lewi s now noves for dism ssal of this action in its
entirety and wwth prejudice on the grounds that it is not subject
to diversity jurisdiction in this Court under 28 U. S.C. 81332(a)
because it is not a citizen of any domestic or foreign state. As

noted, the Al egheny Energy defendants join in the request for



di sm ssal on the basis of |lack of subject matter jurisdiction
under Fed.R G v.P. 12(b)(1).

St andards _Governing Rule 12(b) (1) Mtions

Federal courts are courts of limted jurisdiction. Kokkonen

V. @ardian Life Insurance Co. O Anerica, 511 U. S. 375, 377, 114

S.C. 1673, 128 L.Ed.2d 391 (1994). Subject matter jurisdiction
is conferred where the parties are fromdifferent states, that
is, diverse, and the anpbunt in controversy exceeds $75, 000 and

al so when a federal question is presented. Mlarik v. Dinunno

Enterprises, Inc., 157 Fed. Appx. 536, 537, 2005 U.S. App. LEXIS

27300 (3d Cir. Dec. 14, 2005) citing 28 U S. C. 881331, 1332.

It is well established that “the basis upon which jurisdiction
depends nust be alleged affirmatively and distinctly and cannot
‘“be established argunentatively or by nere inference.’” S.

Freedman and Co. v. Raab, No. 05-1138, 2006 U.S. App. LEXIS 11611

at *9-*10 (3d CGr. May 10, 2006), citing 5 C Wight & and A
M|l er, Federal Practice and Procedure §1206, at 78-79 (1969 &
Supp. 2005) (citations omtted).

Chal | enges to subject matter jurisdiction under Rule
12(b) (1) may be either “facial” or “factual;” facial attacks
contest the sufficiency of the pleadings and the trial court nust

accept the conplaint’s allegations as true. &llenthin Realty

Devel opnent, Inc. v. B.P. Products of North Anerica, 163 Fed.

Appx. 146, 149, 2006 U.S. App. LEXIS 1722 at *7 (3d Gir. Jan. 24,



2006). By contrast, “a ‘factual’ attack asserts that
jurisdiction is lacking on the basis of facts outside of the

pl eadings.” Fields v. Pennsylvania Departnent of Corrections,

Cv. A No. 05-5897, 2006 U.S. Dist. LEXIS 27727 at *3 (E.D. Pa.

2006), quoting Snolow v. Hafer, 353 F. Supp.2d 561, 566 (E.D. Pa.

2005) citing Mxrtensen v. First Federal Savings & Loan,

Association, 549 F.2d 884, 891 (3d Cr. 1977). 1In reviewing a

factual attack then, the court may consi der evidence outside the

pl eadings. Gould Electronics, Inc. v. United States, 220 F.3d

169, 176 (3d Cir. 2000). On a notion to dism ss under Rule
12(b)(1), it is the plaintiff who has the burden to show

jurisdiction. Oshiver v. Levin, Fishbein, Sedran & Berman, 910

F. Supp. 225, 227 (E.D.Pa.), aff’d, 96 F.3d 1434 (3d Gr. 1996)

(unpubl i shed).

Di scussi on

Diversity jurisdiction is provided for in 28 U S.C. 81332,
whi ch provides the following in relevant part:

(a) The district courts shall have original jurisdiction of
all civil actions where the matter in controversy exceeds

t he sum or val ue of $75,000, exclusive of interest and
costs, and is between-—

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a
forei gn state;

(3) citizens of different States and in which citizens
or subjects of a foreign state are additional parties;
and



(4) a foreign state, defined in section 1603(a) of this
title, as plaintiff and citizens of a State or of
different States.
For the purposes of this section, section 1335, and section
1441, an alien admtted to the United States for pernmanent
resi dence shall be deened a citizen of the State in which
such alien is domcil ed.
28 U.S.C. 81332(a).
It is well settled that a case falls within the federa
court’s “original” diversity “jurisdiction” only if diversity is
conplete, i.e., only if there is no plaintiff and no def endant

who are citizens of the sane state. Wsconsin Departnent of

Corrections v. Schacht, 524 U. S. 381, 388, 119 S.C. 2047, 2052,

141 L. Ed.2d 364, 372 (1998); Strawbridge v. Curtiss, 3 Cranch

267, 2 L.Ed.435 (1806). It is further clear that diversity of
citizenship is determned as of the tine the conplaint was filed
and may not be destroyed by virtue of subsequent events. G upo-

Dataflux v. Atlas dobal Goup, L.P., u. S , 124 S. Ct.

1920, 1926 (2004); Freeport-MMRan, Inc. v. K N Energy, Inc.,

498 U.S. 426, 428, 111 S.Ct. 858, 859, 112 L.Ed.2d 951 (1991).
As noted previously, Mdrgan Lewis here argues that because it

has four partners who, though U S. citizens, reside overseas and

staff their London and Tokyo offices, it is not a citizen of any

donmestic or foreign state for diversity purposes. Hence,

Def endants assert that this Court |acks subject matter

jurisdiction over this case and it should be dism ssed with

prej udi ce.



VWiile a corporation is deened to be a citizen of any State
in which it has been incorporated and the State in which it has
its principal place of business, the citizenship of non-

i ncor porat ed associ ations, including general and limted
partnerships is that of each state of citizenship of each

partner, both general and limted. Carden v. Arkonma Associ ates,

494 U.S. 185, 195-196, 110 S.Ct. 1015, 1021, 108 L.Ed.2d 157

(1990); Techstar lInvestnent Partnership v. Lawson, Cv. A No.

94-6279, 1995 U.S. Dist. LEXIS 18424 at *6 (E.D.Pa. Dec. 11
1995); 28 U.S.C. 81332(c)(1l). Although the Third Crcuit has yet
to address this issue directly, it has been held that a United
States citizen who is not domciled in one of the United States
cannot invoke federal jurisdiction under 81332(a)(1l). Brooks v.
Grois, Gv. A No. 03-3260, 2003 U.S. Dist. LEXIS 14051 at *

(E.D. Pa. Aug. 11, 2003), citing, inter alia, Newran-Geen, |lnc.

V. Alfonzo-Larrain, 490 U S. 826, 828, 109 S. Ct. 2218, 104

L. Ed.2d 893 (1989) . See Also, Herrick Co., Inc. v. SCS

Communi cations, Inc., 251 F.3d 315, 322 (2d Cr. 2001)(“...if

Skadden has anong its partners any U S. citizens who are
dom cil ed abroad, then Skadden and Herrick, which is a citizen of

Florida are non-diverse”) and Creswell v. Sullivan & Cromnel |,

922 F.2d 60, 69 (2d Gr. 1990)(“If in fact any of S & C's
foreign-residing United States citizen partners are domciled

abroad, a diversity suit could not be brought against them



individually; in that circunstance, since for diversity purposes
a partnership is deened to take on the citizenship of each of its
partners”).

Ceneral ly speaking, the citizenship of an individual is the
state of his domcile; that is, the state in which a person “has
his true, fixed and permanent honme and princi pal establishnent,

and to which he has the intention of returning whenever he is

absent therefrom” Techstar, supra., quoting inter alia,

M chel son v. Exxon Research and Engi neering Co., 578 F. Supp. 289,

290 (WD.Pa), aff’d 745 F.2d 47 (3d Cir. 1984). Citizenship is
not necessarily lost by protracted absence from honme, where the

intention to return rennins. Li akakos v. Cigna Corporation, 704

F. Supp. 583, 586 (E.D.Pa. 1988). Simlarly, absence fromone's
dom cil e because of overseas enploynent does not constitute a
change of domcile. 1d. There is a presunption in favor of the

old domcile and the party asserting a change in domcile nust do

so by clear and convincing evidence. Blackwood, Inc. v.
Ventresca, CGv. A No. 00-3112, 2002 U.S. Dist. LEXIS 24745 at
*23 (E.D. Pa. Dec. 19, 2002). The effect of the presunption of
prior domcile does not change the burden of proof but nerely
shifts the burden of production onto the party attacking
jurisdiction and once the attacker cones forward with evidence

that the dom cile has changed, the burden shifts back to the

party asserting jurisdiction. Liakakos, supra. An allegation of



resi dence al one does not properly allege facts to establish
citizenship. Ventresca, 2002 U S. Dist. LEXIS at *24; Techstar,
1995 U.S. Dist. LEXIS at *7. Rather, in determning domcile, a
court may consider a variety of factors including voting

regi stration and voting practice, |ocation of personal and real
property, location of brokerage and bank accounts, |ocation of
spouse and famly, residence clainmed for tax purposes, place of
enpl oynment or business, drivers’ |license and autonobile

regi stration, paynment of taxes, designations in wills and other

| egal docunents of considered citizenship. See, MCracken v.

Mur phy, 129 Fed. Appx. 701, 702, 2005 U. S. App. LEXIS 7557 (3d
Cr. April 29, 2005); Ventresca, 2002 U S. Dist. LEXIS at *22;
Li akakos, 704 F. Supp. at 587.

In this case, Defendant has attached copies of its personnel
listings fromits web site indicating that Charles Lubar, Rachel
Gonzal ez, Gregory Sal athe and John Sasaki are all Mrgan Lew s
partners in its offices in London, England and Tokyo, Japan. In
addition, Defendant relies on the Declaration of one Claire
D Agostino, who identifies herself as an Assistant Counsel to the
law firm who has personal know edge regardi ng the partners of
Morgan Lewi s who reside and work overseas. M. D Agostino avers
t hat each of these individuals maintains their sole residences
overseas and none have any imredi ate plans to return to the U. S

to live on a permanent basis, although all are subject to

10



taxation in this country, no doubt by virtue of their status as

partners in the subject law firm

Thi s
mat t er of
burden to
dom ci | ed
back onto

the Third

evidence is, we find, insufficient to determ ne the
these partners’ domciles and insufficient to shift the
produce evidence that these individuals are permanently
in | ocales other than Maryland, New York and California
the plaintiff. Guven that it is the general rule in

Crcuit that jurisdictional discovery should be allowed

unless the plaintiff’'s claimis clearly frivolous, we flatly

reject the defendants’ argunent that no jurisdictional discovery

i's necessary and that this matter should be dism ssed with

prej udi ce.

2 See, e.d., Mssachusetts School of Law at Andover V.

Anerican Bar Association, 107 F.3d 1026, 1042 (3d Cr. 1997).

For this reason, we find that a stay of all other proceedings in

this matter for a period of sixty (60) days is appropriate to

permt the parties to engage in discovery (/.e., exchange of

interrogatories, docunents requests, taking of depositions, etc.)

into where the four Morgan Lewis partners at issue are domcil ed.

An order foll ows.

2

| ndeed, under 42 Pa.C.S. 85103(b), it appears that it would be

appropriate to transfer this action to the Court of Conmmon Pl eas of
Phi | adel phia County.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLIFTON G SW GER : CVIL ACTI ON
VS.
NO. 05-CV-5725
ALLEGHENY ENERGY, | NC.
ALLEGHENY ENERGY SUPPLY CO.,
LLC, ALLEGHENY ENERGY SERVI CE

CORP., and MORGAN, LEWS &
BOCKI US

ORDER

AND NOW this 18t h day of May 2006, upon
consi deration of Defendants’ Mdttion to Dismss Plaintiff’s
Conmpl ai nt pursuant to Fed.R Civ.P. 12(b)(1) and Plaintiff’s
Response thereto, and it appearing to the Court that further
information is necessary to resolve Defendants’ Mtion, it is
her eby ORDERED that the Motion is STAYED for a period of sixty
(60) days fromthe entry date of this Order to permt the parties
to take discovery into the issue of the citizenship, residency
and domcile of all of the partners of Mrgan Lewis & Bockius who

are presently resident in its offices in foreign countries.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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